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The aim of the study is to analyse the protection scope of claims of insolvent travel agency’s customers
under EU law. The thesis assumes that the protection granted to the customers by the EU legislator covers
all financial claims that may arise as a result of the failure of the tourist event in the consequence of the
insolvency of the trader. At the same time, the tendency of the EU legislator is to deepen the scope of protection
granted to the customers, through, among others, expanding the catalogue of entities benefiting from increased
normative protection This extremely broadly defined by EU law standard of customer protection means that
any incoherence to the rule, permitted by national legislation, will constitute an improper implementation of the
Directive. This in turn can lead to a Member State’s liability.

The topicality of the above mentioned problem increases the requirement for maximum harmonization of the
legislation of Member States introduced by Directive 2015/2302, the implementation deadline for which is
January 1, 2018. The aim of the EU legislature is to bring the rules of the Member States closer together so that
customers can enjoy a homogeneous range of protection, regardless of where they purchased a tourist event.

The purpose of this publication is to demonstrate that the protection afforded by EU travel insurance covers
in principle all the costs incurred by the customer due to the failure of the tourist event in case of insolvency
of entrepreneur. This almost absolute standard of protection means that any derogation from the rule allowed by the
national legislation would imply wrong implementation of the directive. From this assumption, in turn, there is only
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a step to determine the liability of a Member State. Moreover, the protection of travellers, already large-scaled, is to
be the subject of additional entity enhancement. According to the new directive, the entitlements previously granted
to consumers may also in certain circumstances be granted to entrepreneurs.

Method

This paper, which is theoretical in nature, uses the method of analysing legal acts in the form of directives.
Considerations concerning EU normative regulations have also been referred to the case law of the Court of Justice
of the European Union (hereinafter referred to as the Court or the CJEU) and the statements made by the doctrine
representatives.

Results

According to Art. 288 of the Treaty on the Functioning of the European Union (Official Journal C 326,
26/10/2012 P. 0001-0390), the directive is binding on the result, leaving the Member States free to choose the
form and means of introducing it into the national legal order (Domanska, 2014, p. 24). Applying a legal act in the
form of a directive means that legislation process will be conducted in two stages. The first is to set a target at EU
level. In the second stage of legislative development, the objective of the directive is transposed into the national
legal order by the adoption of the relevant legislation (Adam, Safjan, Tizzano, 2014, pp. 138-139; Galster, 2006,
p. 138). In view of this “two-stage nature” of legislation, the Member States, when implementing the directive into
national law, are required to take all necessary measures to ensure that the Directive is fully effective, in line with
the aim pursued (Wrébel, 2005, pp. 45-47, judgement of 10.04.1984 in case 14/83 Von Colson and Kamann v. Land
Nordrhein-Westfalen, European Court Reports (1984, p. 1891). The Directive which currently regulates the scope
of protection of customers of tour operators is the Council Directive 90/314/EEC on package travel, package holidays
and package tours of 13 June 1990 (Directive 90/314, OJ L, 23.6.1990). It was repealed by Directive 2015/2302
(Directive of 25.11.2015, OJ L 326/1), however, the date of implementation of the latter expires on January 1, 2018.

An entity who receives special protection is a consumer. Consumer is, according to Directive 90/314, the
person who takes or agrees to take the package, or any person on whose behalf the principal contractor agrees to
purchase the package or any person to whom the principal contractor or any of the other beneficiaries transfers the
package, ie. ‘the transferee’ (Article 2 (4) of Directive 90/314). Regarding the content of the recited provision, there
are doubts as to whether the concept of “consumer” under Directive 90/314 covers also entities acquiring a tourist
event in connection with their economic activity (Gnela, 2008, p. 52). Anticipating further comments, it should be
noted that in Directive 2015/2302 the EU legislator opted out of the notion of “consumer” in favour of the term
“traveller” arguing that the terminological change was necessary in order to cover with the consumer protection
also certain entrepreneurs. Accordingly, the author’s assessment is that Directive 90/314 does not cover entities
purchasing a tourist event in connection with their business activities in the field in question.

The importance of protecting the financial interests of consumers has already been emphasised by the
preamble. According to its assumptions, if the contract is not fulfilled, or if the organizer does not expect to be able to
fulfill it in whole or in part, both for consumers and for the tourist events sector, it would be beneficial to place on the
organizers and/ or retailers the obligation to properly document financial collateral in the event of their insolvency
(Stefanicki, 2014). The purpose set out in the preamble is to implement Art. 7 of the Directive (Kolasiniski, 2008,
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pp. 251-252). According to its content, in the event of his insolvency, the organizer and/or retailer who is a party
to the contract should provide sufficient collateral to allow the refund of the overpayment and the return of the
consumer from the trip (Dolniak, 2017, pp. 26-27; Nesterowicz, p. 24; Walczak, 2007, p. 160; Cybula 2006, p. 137;
Cybula, 2005, source: Lex; Wanat-Pote¢, Sordyl, 2015, pp. 636-637).

Correct interpretation of art. Article 7 of Directive 90/314 has been the subject of numerous judgments of the
CJEU. The conclusion that can be drawn from this is that a client of an insolvent entrepreneur should not incur any
costs associated with not completing a tour or a part thereof. If these costs were incurred, they should be returned
in full. Historically, the first judgement on the scope of customer claims is the CJEU judgement in Dillenkofer case
(Joined Cases C-178/94, C-179/94, C-188/94, C-189/94 and C-190/94, 1996, Reports of Cases 1996 1-04845;
Sekuta-Leleno, 2017, p. 130; Thorson, 2016, p. 233). The Court held that Art. 7 grants the entities individual rights to
pursue, in the event of the insolvency of the organizer, the claim to recover the sums paid to the organizer before the
start of the tourist event. In addition, customers are entitled to return to the place of departure or to another place.
If national law allows organizers to collect advances, the correct transposition of the directive takes place only if the
amount of the advance payments is also secured.

Correct interpretation of Art. 7 should also grant the customers of the travel agencies with the cover of the
cost of hotel accommodation in case of insolvency of the organizer. CJEU in the judgement of 14 May 1998 decided
that if the customers of tourist agency, due to its insolvency, are obliged to cover the costs of hotel accommodation,
the obligation of refunding these costs to the consumers is transferred to the insurer (Case C-364/96 Verein fiir
Konsumenteninformation, European Court Reports 1998 1-02949).

In the judgement of December 1, 1998 (C-410/96, ECJ judgement in Ambra case, LEX No. 112553), CJEU
stressed that the obligation to provide financial security to guarantee the return of clients to the country and the
refund of money overpaid is a minimum level of customer protection that the Member States should provide. This
hedge must not only exist but also be immediately available in case of necessity to pay for the return of the customers
to the place of departure (Cybula, 2012, p. 83). For the scope of protection that tour operators have to offer, the
circle of recipients of their offer is irrelevant. Even if the addressees of the tour offer are members of a narrow group
of recipients, such protection should be ensured in such a way as to ensure that the objectives of the directive
are adequately ensured (CJEU judgement in Rechberger’s case of 15.6.1999, C-140/97, European Court Reports
(1999), 1-03499; Kunkiel-Krynska, 2013, p. 37; Sekuta-Leleno, 2017, p. 131).

The actual reason of insolvency of the travel agency is insignificant for the sums of customers’ claims (CJEU
judgement of 16.2.2012, C-134/11 on Blddel-Pawlik case, unpublished). In the case in which the Court stated the
position, the company declared bankruptcy before the planned date of journey, but it was apparent from the file
that the trader did not intend to carry out the journey and that his behaviour was indicative of fraud. The Court in its
decision of January 16, 2014 concluded that Art. 7 of Directive 90/314 must be interpreted as precluding national
legislation which, in the event of insolvency of the travel organizer, does not lead to effective reimbursement to the
customer of the full amount of money he paid and do not guarantee his return from the journey (Case C-430/13,
llona Baradics et al. vs. QBE Insurance (Europe), published in Electronic Repositories).

New Directive 2015/2302 continues the ideas of the Directive 90/314. It is, however, based on the principle
of maximum harmonization. This means that Member States have only a small margin of freedom in implementing
its regulation. As a consequence, after the deadline for its transposition into national law, Member States will not be
able to maintain regulations providing for a different level of legal protection (Kubiak-Cyrul, 2015, p. 21).
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As already stated above, Directive 2015/2302 primarily extends the scope of the protected entities envisaged
in it. To date, this protection has been restricted to consumers (different Gnela, 2008, p. 52). The new directive
clearly departs from this premise. As it states already in the preamble, other buyers of services should also be
covered by it. Accordingly, the protection standard set out in Directive 2015/2302 should also apply to business
travellers, including professionals or self-employed persons or other individuals, when the journey is not organized
under a general contract. The consequence of the above is the departure from the term “consumer” in favour
of a much more comprehensive formulation - “traveller”. Traveller is, in turn, any person who wants to enter into an
agreement or is entitled to travel on the basis of an agreement concluded within the scope of application of Directive
2015/2302 (Article 3 (6) of Directive 2015/2302).

This is a significant extension of the catalogue of beneficiaries ofincreased protection in the event of insolvency
of the entrepreneur. The consumer’s concept of Directive 90/314 is, in the opinion of the author, considerably
narrower. Although there is no single general definition in EU legislation, it can be said that the consumer is usually
perceived to be a natural person, undertaking activities unrelated to his or her professional or business activity
(Gwozdzicka-Piotrowska, 2008, pp. 66—67). In such a way, consumers are defined, for example, by Directive 2011/83
of the European Parliament and the Council (Directive of October 25, 2011, OJ 2011 L 304/64). The abstention by
the EU legislator of the use of the word “consumer”, together with the explicit declaration contained in the preamble,
means that the scope of protection in the event of the insolvency of the trader is to be the same for both consumers
and other persons, even if the trip was carried out in connection with professional activities. Consequently, the
acquisition of a tourist event in connection with one’s occupational or economic activity will not automatically result
in the exclusion of the possibility of claiming the insolvency of the trader on the basis of provisions currently hitherto
protecting only the consumer.

The new directive still leaves the Member States free to choose the form of financial collateral in the event
of the insolvency of the trader. It also continues to impose the assumption of Directive 90/314 on the scope of the
potential claims. Under the new regulations, Member States must provide a legal framework that will guarantee
full protection in case of insolvency of the organizer. Organizers should have security in case of need to return
all payments made by or on behalf of travellers and the return of travellers to the country. However, it should be
possible to offer travellers a continuation of the event. Protection should be effective, which means primarily its
immediate availability. Efficiency is also the appropriate level of security. This is to include predictable amounts
of payments and, where appropriate, foreseeable costs of returning to the country (recitals 39-40 in the preamble
to Directive 2015/2302).

The mentioned assumptions are materialized in art. 17 of the Directive (Sekuta-Leleno, 2017, 129-130).
It stipulates that Member States shall ensure that entrepreneurs have collateral for the refund of all payments made
by or on behalf of travellers, in so far as the services in question have not been provided due to the insolvency
of the organizer. The hedge must be effective and include reasonably foreseeable costs. In the event that a traveller
requests a refund for a non-performance of the service, the refund should be made immediately (Article 3 (16)
of Directive 2015/2302).

Directive 2015/2302 also explicitly refers to the concept of redress for wasted holiday time, worked out under
Directive 90/314 (Kuska-Zak, 2008, p. 169; Kolasinski, 2008, p. 247). Under the new directive, the traveller should
have the right to have their problems solved while travelling, and if a substantial part of the contracted travel services
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cannot be provided, suitable alternative services should be offered. If these services are not offered within the time
limit set by the traveller, he or she should be able to do it on his/her own and claim reimbursement of the necessary
expenses. This situation will in particular be the case if an immediate remedial measure is required, for example
when, due to the delay of the bus provided by the organizer, the traveller must use the taxi service to catch the flight.
According to the preamble, travellers should be entitled to a reduced price, termination of the tour or compensation
for damage. The latter should also cover non-pecuniary damage such as compensation for loss of pleasure from
travel due to serious problems in the provision of adequate tourist services (recital 34 in the preamble to Directive
2015/2302). Referring to the stated assumptions, Art. 14 (2) of the new directive states that the traveller is entitled
to receive compensation from the organizer for any damage he or she suffered, as a result of any incompatibility.

Gonclusions

The primary goal of the EU directives regulating the tourism sector is to create a single market governed
by equal legal rules connected with the provision of services and the protection of entities using the offer of tour
operators. The need for maximum harmonization of regulations is particularly highlighted by the Directive 2015/2302.

The scope of claims for customers of insolvent organizers determined by both directives is extremely wide.
The new directive repeats the current regulations in this area. This means that also after January 1, 2018 Member
States will be obliged to create such legal framework that will guarantee the protection of all expenses incurred by
travellers. These expenses include not only the refund of the cost of returning to the place of departure, but also any
other fees that were paid in connection with an event which was not realized, fully or partially. The provisions of both
directives do not envisage any exceptions in this regard. Additionally, the new legal regulation further extends the
scope of entities subject to special protection. They are no longer “consumers”, but “travellers”. In the light of the
explicit declaration of the EU legislator, travellers are also persons travelling in connection with their economic or
professional activity.

The ruling in the Dillenkofer case leaves no doubt that shortcomings in the implementation of Directive 90/314
may be a sufficiently serious breach of EU law. This may lead to a Member State’s liability for improper transposition
of the directive (see Cases C-6/90 and C-9/90, Frankovich and Bonifaci, European Court Reports (1991). 1-5357;
C-91/92, Dori Faccini v. Recreb Srl, European Court Reports (1994), p. I-3325; Joined Cases C-46/93 and C-48/93
Brasserie du Pécheur, European Court Reports (1996) 1-1029; C-224/01, Kébler v. Austria, Judgement Report 2003
1-10239).

Article 7 of Directive 90/314 gives individuals the right, in the event of the insolvency of the organizer, to
reimburse the amount paid to the organizer before the event and return to the place of departure or other place.
If, as of the date of implementation of the directive, the customers did not receive the standard of protection
provided for therein, the Member State shall be liable for that condition. This conclusion did not undermine the
broad discretion of the Member States on the measures to ensure the implementation of the objectives of Directive
90/314 (Zawistowska, 2008, pp. 241-242; Brzezinski, 2010, pp. 119-120). These considerations are all the more
true in the case of Directive 2015/2302, which aims at maximum harmonization of Member States.

This represents a serious challenge for the national legislature. As is clear from our experience, Poland has
not always been able to meet the requirements imposed by the EU legislator on the proper transposition of Directive
90/314 (NSA judgement of 24.9.2014, Il GSK 1157/13, Lex No 1572609; SN in Warsaw judgement of 28.5.2015,
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| ACa 1768/14, available at: http://www.orzeczenia.ms.gov.pl; SN judgement of 15.10.2015, Il CSK 836/14, OSNC
2016/10/119; Matysa-Ptak, 2015; Dolniak, 2017, p. 29; judgement of the District Court in Warsaw of 28.11.2014,
V Ca 594/14, available at: http://www.orzeczenia.ms.gov.com).
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